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CHAPTER I: INTRODUCTION

by Costa. M, Sicurella R. (co-authors)

1. PRELIMINARY REMARKS

2. THE EU’S BUDGET

3. PROTECTING EU FINANCIAL INTERESTS THROUGH CRIMINAL LAW

4. THE WAY TOWARDS THE CREATION OF THE EPPO

5. ESTABLISHMENT, TASKS AND GENERAL PRINCIPLES

1. Preliminary remarks

The establishment of a common area of freedom, security and justice (AFSJ) offers EU citizens an area without
internal frontiers, in which they enjoy free movement. National investigation and prosecution, however, have a
limited and fragmented impact within the AFSJ). Therefore, the need of new appropriate measures with respect
to the prevention and combating of cross-border crime emerges.

The EU has progressively increased its role in the selection of the fundamental interests to be protected
by criminal law and, in parallel, has developed new tools for doing so. This is particularly true when it comes to
the field of financial interests. Although the financial interests have always been considered fundamental
interests of a European nature, the push for an expansion of EU law into this area has been counteracted by
MSs’ reluctance to lose their discretion over criminal matters.

The establishment of the EPPO — envisaged by Art 86 TFEU — as the EU body responsible for
investigating, prosecuting, and bringing to judgment those who commit offences against the Union's financial
interests, represents a clear turning point in the history of European integration. The protection of its financial
interests is of special importance because any violation of them poses a serious threat to the implementation
and development of EU policies, as well as to the sound functioning of the EU institutions. This threat will
become even more serious as soon as the investments provided by the Next Generation EU plan start to flow
into the region.

According to the 32nd annual report on the protection of the EU’s financial interests (PIF Report) a total
of 1,056 irregularities — affecting revenue as well as expenditure — were reported in 2020 as fraudulent and had
a combined financial impact of €371 million (i.e., approximately 0.2% of the overall budget). Notwithstanding
the amount of the damage, national investigations and prosecutions do not take place or are not effective. In
fact, on the one hand, MSs still under-prioritize the protection of EU finances; on the other hand, the
transnational nature of most cases makes it difficult for national authorities to deal with them due to the
traditional difficulties posed by judicial cooperation among MSs.

In accordance with the principle of subsidiarity, it has been found that an effective fight against crimes
affecting the financial interests of the EU can be better achieved at a supranational level, through an Office
entitled to carry out investigations within the territory of MSs, where it will bring the cases before their Courts,
overcoming the delays and difficulties deriving from traditional judicial cooperation tools.! A clear and
complete understanding of the EPPO and its functioning is essential for all the officers and legal practitioners
who will soon relate with this institution in their everyday practice.

1 Cfr. Understanding n. 12, Council Regulation 2017/1939 of 12 October 2017 implementing enhanced cooperation on the
establishment of the European Public Prosecutor’s Office [2017] OJ L283/1 (‘EPPO Regulation’).
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2. The EU’s budget

The EU’s budget finances European programmes and actions in all policy areas. Within the framework and
limits established by the multiannual financial frameworks (MFF), the annual budget lays down the EU's
expenditures and revenues. The EU’s budget is currently financed at 98% from own resources and, each year,
revenues must cover expenditures (art 310 TFEU).

The EU’s financial interests are defined by Art 2(3) EPPO Regulation as ‘all revenues, expenditures and
assets covered by, acquired through, or due to the Union budget and the budgets of the institutions, bodies,
offices and agencies established under the Treaties and budgets managed and monitored by them’. The notion
of EU financial interest — referred to in Arts 86 and 325 TFEU — is built upon the acquis of previous secondary
law instruments (PIF Convention? and PIF Directive®) and ECJ jurisprudence (Taricco /).* The EU and its Member
States share responsibility for protecting the Union’s financial interests and fighting fraud. While national
authorities are entrusted with the management of approximately 74% of EU expenditure and the collection of
the EU’s traditional own resources, the Commission oversees both areas, sets standards and verifies
compliance.

Art 311 TFEU states that the European Union ‘shall provide itself with the means necessary to attain its
objectives and carry through its policies. Without prejudice to other revenue, the budget shall be financed
wholly from own resources.” The aim of the Treaties is to provide financial autonomy, requiring at the same
time budgetary discipline. On this basis, Council Decision 2020/2053 on the system of “own resources” of the
European Union lays down implementing measures for such schemes. The origin of the own resources system
and the urgency to protect it date to the 1970s, when the Council Decision of 21 April 1970 on the replacement
of financial contributions from Member States by the Communities’ own resources (Luxembourg Decision) was
issued. Notwithstanding that, no common legal instruments were available at that time to contrast those
crimes more effectively.

The EU’s budget is currently financed through the following sources of revenue:

¢ own resources, which constitute most of the revenues (98,8% in 2020):

- GNI-based own resources (72% in 2020);

- traditional own resources (TOR), (i.e., customs duties and levies: 14.5% in 2020);

- VAT-based own resources (12.3% in 2020);

- starting from 2021, a contribution based on the amount of non-recycled plastic packaging waste in

each country;
¢ other sources (1.2% in 2020):

- tax and other deductions from EU staff remuneration;

- contributions from non-EU countries to certain programmes;

- interest on late payments and fines;

- any surplus from the previous year.

- Asfar as the expenditures are concerned, these allow the EU to finance its policies and institutions.

EU expenditure is managed through three types of management and different actors are involved in
each:
o shared management: national authorities manage the expenditure jointly with the European
Commission;
direct management: the European Commission and its agencies manage the EU budget;
indirect management: expenditure is managed by other international organizations, national
agencies or non-EU countries.

2 Council Act of 26 July 1995 drawing up the Convention on the protection of the European Communities' financial interests
[1995] OJ C 316/48 (‘PIF Convention’).

3 Directive 2017/1371 of the European Parliament and of the Council of 5 July 2017 on the fight against fraud to the Union's
financial interests by means of criminal law [2017] OJ L 198/29 (‘PIF Directive’).

4 Judgment of the Court of 8 September 2015, Taricco et al., C-105/14, EU:C:2015:555 (Taricco I).
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The ultimate responsibility for implementing the budget lies with the Commission, which must ensure
that all the expenditures are recorded, accounted for and eventually recovered, in cooperation with MSs,
where undue payments have been made.

3. Protecting EU financial interests through criminal law

The EU’s financial interests can be adversely impacted by irregularities — i.e., a breach of rules — both on the
revenue and the expenditure side. Not all irregularities, however, qualify as criminal offences. While an
incorrect application of a rule constitutes a mere irregularity, intentional breaches of the law are qualified as
criminal offences (fraud, corruption and other offences)concerning:

¢ all EU expenditure: the main spending categories are Structural Funds, agricultural policy and rural

development funds, direct expenditure and external aid;

¢ some areas of EU revenue, mainly customs duties;

¢ suspicions of serious misconduct by EU staff and members of the EU institutions.
Common legal instruments to contrast these crimes more effectively have been developed in recent decades,
together with the evolution of European competences over criminal matters. In 1989 the ECJ delivered its
pivotal decision on the Greek maize case,’ affirming that, following the basic principle of sincere cooperation in
Art 5 EEC Treaty — now Art 4(3) TUE — whenever Community legislation does not envisage a specific penalty or,
for that purpose, refers to national law, MSs must treat European interests in an equivalent manner to
domestic interests (principle of assimilation) and which, in any event, make the penalty effective,
proportionate and dissuasive.® Art 209A of the Maastricht Treaty then imposed on MSs only an obligation of
assimilation. However, international fraud was considered to be ‘matter of common interest’ according to Art
K1 of TUE, the so called ‘third pillar’ of the EU, thus justifying an intervention to harmonize criminal response of
the MSs but within the limits of the third-pillar system.

No legal instruments were available until 1995, when the PIF Convention was adopted, and from that
moment on the legal and institutional framework has been progressively developed, with the adoption of two
Additional Protocols’ and the establishment of OLAF in 1999. The Convention provided a harmonized legal
definition of fraud — covering fraud in the expenditure as well as in the revenue — and required their signatories
to adopt effective, proportionate, and dissuasive criminal penalties for fraud affecting the EU’s financial
interests. In cases of serious fraud, these penalties must have included custodial sentences that may give rise
to extradition in certain cases. In addition to that, each EU country was requested to take the necessary
measures to establish its jurisdiction over the offences described under the convention. The text specified that
where cases of fraud involved two or more countries, those countries should have cooperated effectively in
‘the investigation, the prosecution and the enforcement of the penalties imposed by means, for example, of
mutual legal assistance, extradition, transfer of proceedings or enforcement of sentences passed in another EU
country' (Art 6 PIF Convention).

The first Protocol to the Convention, adopted in 1996, envisages both ‘active’ and ‘passive’ corruption of
public officials. It also defined an ‘official’ (both at national and EU levels) and harmonized the penalties for
corruption offences. As to the liability of legal persons, the Convention required to enact national legislation to
allow heads of businesses or any persons having power to take decisions or exercise control within a business
(i.e., legal persons) to be declared criminally liable. The Second Protocol, adopted in 1997, further clarified the
Convention regarding the issues of the liability of legal persons, confiscation, and money laundering.

5 Judgment of the Court of 21 September 1989, Commission of the European Communities v Hellenic Republic, C-68/88,
EU:C:1989:339.

6 |bid., paras. 24-25.

7 Council Act of 29 November 1996 drawing up, on the basis of Art K.3 of the Treaty on European Union, the Protocol on the
interpretation, by way of preliminary rulings, by the Court of Justice of the European Communities of the Convention on the
protection of the European Communities' financial interests [1996] OJ C 151/1; Council Act of 19 June 1997 drawing up the
Second Protocol of the Convention on the protection of the European Communities' financial interests [1997] OJ C221/11.
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In 2012, the European Commission submitted a proposal for a PIF Directive, aimed at strengthening
administrative and criminal law procedures to fight fraud against the Union’s financial interests, which was
eventually adopted in 2017, offering an explicit definition of the EU financial interests in its Art 2. The latter
covers also the infringements of the common VAT systems, when linked to the territory of two or more MSs
and involving losses totalling at least €10 million. The text provides a common definition of a number of
offences against the EU budget and relevant general provisions (see Chapter Ill). The PIF Directive, for many
aspects, constitutes a ‘lisbonization’ of the PIF Convention, but departs from it for its binding nature, thus
improving the level of harmonization, which was not fully ensured by the Convention. It also presents some
distinctive features, such as the explicit provision for the inclusion of VAT and procurement-related frauds, as
well as misappropriation. As for the general provisions, the notions of ‘national official of a third country’ and
de facto official (respectively, Art 4(a)(ii) and Art 4(b) PIF Directive) constitute a novelty too.

4. The way towards the creation of the EPPO

In 1995, the European Commission’s General Directorate for financial control appointed a group of experts —
led by Professor Mireille Delmas-Marty — to draft guiding principles in relation to the criminal law protection of
the EU’s financial interests within the framework of a single European legal area. The report was then delivered
in 1997 under the title: ‘Corpus Juris: Introducing penal provisions for the purpose of the financial interests of
the European Union’.

The study analyzed comparatively the criminal law of the MSs, as well as horizontal and vertical
cooperation issues. Next, it proposed a new criminal law system combining national and Community
provisions, to overcome the interstate cooperation regime in favour of tools applicable indifferently within the
entire European territory (Varvaele, 2000), still making national law applicable in case of a lacuna in the Corpus.
Indeed, the European Prosecutor represented a component of a more complex proposal, whose main objective
was the creation of a comprehensive protection for EU financial interests, thanks to the definition of applicable
substantive law, constituted by general principles of criminal law and specific definition of offences under the
competence of the European Prosecutor (Sicurella, 2013).

In 1997, the Amsterdam Treaty marked a significant step forward in the PIF sector rephrasing art 290A
TEC (renumbered Art 280): ‘... Member States shall take the same measures to counter fraud affecting the
financial interests of the Community as they take to counter fraud affecting their own financial interests . . .
The Council . . . shall adopt the necessary measures in the fields of the prevention of and fight against fraud
affecting the financial interests of the Community with a view to affording effective and equivalent protection
in the Member States.” Nevertheless, it also stated that those measures ‘shall not concern the application of
national criminal law or the national administration of justice’, thus excluding direct EU competence for
adopting criminal law provisions. As a result, Art 280 TEC could not be regarded as the appropriate legal basis
for implementing the Corpus Juris’s proposals.

In 2001, the European Commission published the Green Paper on criminal-law protection of the
financial interests of the Community and the establishment of a European Public Prosecutor, noting that the
scale and the specificity of these crimes required a repressive response and a genuine prosecution, so that the
credibility of EU integration would not be compromised. The Green Paper’s aim was indeed to develop the
content of secondary legislation. The Commission departs from the high level of criminal law harmonization
proposed by the Corpus Juris, opting for a minimal harmonization proportionate to the specific objective of the
criminal protection of the financial interests, therefore limiting the proposal to the set of essential rules
requested to create the European Prosecutor and make it functional (De Angelis, 2020). As a result, the
proposal tends to separate the establishment of the EPPO per se and the elaboration of common criminal law
provisions, the latter being left open to several mode of realization (Sicurella, 2013).




Notwithstanding the failure of the adoption of the Constitutional treaty® — where a legal basis was
provided — the 2007 reform confirmed the addition of the definition of the legal basis for the establishment of
the EPPO. The Lisbon Treaty (December 2009) includes Art 86 into the TFEU. Art 86 TFEU does not fully clarify
how the EPPO would be integrated within the broader context of EU institutions and national ones. Also, it
foresees a Regulation dealing mainly with structural and procedural matters, rather than substantive law ones.
The actual establishment of the Prosecutor Office is delegated to the secondary legislator and its original
denomination (‘European Prosecutor’) ‘has been abandoned for seeming to overly empower one person
(monocratic) and replaced by “European Public Prosecutor’s Office”’ (Kuhl, 2017, p. 135).

The Commission strongly supported the EPPO project, sustaining the political and academic debate, and
in 2013 submitted an ambitious proposal® for its establishment. However, 14 national parliaments triggered
the activation of the “yellow card” procedure against it. After review of the parliaments’ reasoned opinions, the
Commission concluded that the proposal complied with the principle of subsidiarity and decided to maintain it.
This notwithstanding, subsequent negotiations did not proceed smoothly, and, in February 2017, the Council
registered the absence of unanimity in support of the proposal.

5. Establishment, tasks and general principles

As the defection of several MSs impeded the unanimous agreement on the proposal establishing the EPPO
(Alvarez, 2018), the only way out for the negotiators was to resort to the enhanced cooperation procedure
envisaged by Art 86(1) TFEU. On a general note, Art 20 TEU and Art 329 TFEU allow a minimum of nine MSs to
set up advanced integration or cooperation in a particular field within the EU structures (but without the
participation of the unwilling MSs) when the EU, as a whole, cannot achieve the desired goals within a
reasonable period. In any case, this procedure does not permit an extension of powers for the new mechanism
outside those permitted by the Treaties. Therefore, MSs are entitled to differentiate the development of their
integration and achievement of goals, with the precise intention to overcome stalemate where a particular
proposal is blocked by one or more MSs that do not want to take part. In order to proceed with the enhanced
cooperation, the Council grants authorization, as a last resort, on a proposal from the European Commission
and after obtaining the consent of the European Parliament. In April 2017, 16 Member States notified their
intention to launch enhanced cooperation, in accordance with Art 86 TFEU; later on, four more Member States
have joined. On 5 October 2017, the Parliament gave its consent to the text agreed by the twenty Member
States, and the Council adopted the EPPO Regulation on 12 October 2017. The Regulation entered into force on
20 November 2017 and, in accordance with its Art 120, the Office shall be competent only for those crimes
committed after this date

The Regulation has scaled down the model proposed by the Commission. Participating MSs wished to
maintain close control over and retain guiding influence of their respective national prosecution authorities,
moving towards a central Prosecutor office with a collegiate structure, composed by one European Prosecutor
for each participating MS. The final text departs from the monocratic and hierarchical EPPO model originally
proposed by the Commission, raising concerns in terms of swiftness and efficacy of the proceedings. While the
College has no operational competence (Art 9(2) EPPO Regulation), it is the European Prosecutor — acting
within a Permanent Chamber — who will supervise proceedings related to his or her own MS (Art 12(1) EPPO
Regulation), in close connection with the corresponding EDPs. Also, the rules concerning conflicts of
competence might be often solved in favour of the national authorities, since the EPPO Regulation attributes to
them the responsibility to decide over these conflicts (Salazar, 2017).

With respect to the set of offences established as under the EPPO’s material competence, Arts 4 and 22
of the EPPO regulation refer to the relevant provisions of the PIF Directive adopted in 2017. Consequently, it is

8 The ratification process of the Constitutional Treaty was interrupted, even though 15 MSs had already ratified it, when
France and the Netherlands rejected it in their referenda. Consequently, other Member States, such as Denmark,
postponed their ratification process.

9 Commission, ‘Proposal for a Regulation of the Council setting up the EPPO’ COM (2013) 534.
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extremely important to analyze the repercussions that the adoption of the PIF Directive has on the EPPO; in
particular, the subsequent timely transposition by each MS.%° Indeed, moving from the Commission’s proposal,
the Regulation does not provide the EPPO with an exclusive competence but with a shared one, relying on a
right of evocation of investigations initiated in one of the participating MSs. Thus, the concrete exercise of its
competence ends up being circumscribed by several thresholds and limits.

As far as investigative powers are concerned, the Commission Proposal of a single judicial area and EU-
wide investigative powers was rejected; as a result, the EPPO will rely on national investigative measures
without automatic recognition, at the European level, of the judicial decision and measures taken. This implies
the risk that even from a procedural standpoint the structure and the functioning of the office will be
fragmented (Kuhl, 2017).

The EPPO Regulation is binding and directly applicable only to those MSs which participate in enhanced
cooperation. According to the definition provided by Art 2(1) of the EPPO Regulation and for its purposes
“Member State” means, except where otherwise indicated, in particular in Chapter VI, a MSs which
participates in enhanced cooperation on the establishment of the EPPO, as deemed to be authorized in
accordance with the third subparagraph of Art 86(1) TFEU, or by virtue of a decision adopted in accordance
with the second or third subparagraph of Art 331(1) TFEU’. As to non-participating MSs, Art 327 TFEU states,
‘Any enhanced cooperation shall respect the competences, rights and obligations of those Member States
which do not participate in it. Those Member States shall not impede its implementation by the participating
Member States.” At the time of writing:

- twentytwo MSs are part of the mechanism;?

- four are non-participants (may join any time);*?

- one enjoys an opt-out from the AFSJ area.’
The ECP was appointed by the Council on 14 October 2019 and later confirmed by the European Parliament.
The Council then appointed 22 European Prosecutors, one for each of the participating EU MSs, on 27 July
2020. The EPs and the ECP gave solemn oath before the ECJ on 28 September 2020. The decision on
recruitment and working conditions of the EDPs was taken by the EPPO on 29 September 2020. In compliance
with Art 120 of the EPPO Regulation, on 7 April 2021, the ECP submitted to the European Commissioners for
Justice and Budget Administration her proposal to start the EPPQO’s operational activities. In turn the European
Commission verified the recurrence of the conditions laid down in Regulation (EU) 2017/1939 and that the
Office was set up and ready to undertake its tasks, adopting the implementing decision on 26 May 2021 which
determined that the EPPO would have assumed its investigative and prosecutorial tasks on 1 June 2021, as it
eventually did.

Notwithstanding the uncompleted process of EDPs’ selection, the EPPO can start to work in any case,
even if only one EDP has been nominated (or in any case fewer than the number agreed with the MS). On 6 July
2021 the EPPO communicated that it had initiated its first investigation against four Croatian citizens regarding
criminal offences of active and passive corruption and abuse of functions. The investigation started after
inquiries were conducted based on a criminal report filed by the Croatian National Police Office for the
Suppression of Corruption and Organized Crime.

The European Public Prosecutor’s Office (EPPO) has given an account of its operational activity in the
annual report published on 24 March 2022.1* The report contains statistics on EPPO operations in 2021, per
participating Member State. The report illustrates the key figures for 2021:

¢ 2,832 crimes reports processed, followed by 576 investigations opened and 515 ongoing at the end of
the year;
¢ €5.4 billion estimated damages in the active investigations, €147.3 million in seizures;

10As of April 2021, all Member States bound by the Directive (26) have notified its full transposition into national law.

11 Namely: Austria, Belgium, Bulgaria, Croatia, Cyprus, Czech Republic, Estonia, Finland, France, Germany, Greece, ltaly,
Latvia, Lithuania, Luxembourg, Malta, the Netherlands, Portugal, Romania, Slovenia, Slovakia, and Spain.

12 That is Hungary, Ireland, Poland, and Sweden.

13 Denmark.

14 EPPO Annual Report 2021, published on 24 March 2022.




¢ non-procurement expenditure fraud was the most frequent type of fraud investigated (31.8%), followed
by VAT revenue fraud (17.6%), non-VAT revenue fraud (13.4%), procurement expenditure fraud (11.2%)

and corruption (4%).

ePPO

European Delegated Prosecutors (EDPs)
per participating Member State

24/11/2021

Appointed number of EDPs

Figure 1: Number of appointed EDPs per participating Member State (Source: EPPO website)

As announced by Art 3 of the EPPO Regulation, the EPPO is a body of the EU with legal personality, thus bound
by Union law and capable of taking legally binding decisions or entering into legally binding obligations. Art 86
TFEU requires it to be established from Eurojust, therefore the Regulation establishes a close relationship
between the two (see Rec. n. 10 EPPO Regulation): the EPPO shall cooperate with Eurojust and rely on its
support, in accordance with Art 100 of the EPPO Regulation.

The tasks of the EPPO are defined by Art 4 EPPO Regulation, which states: ‘The EPPO shall be
responsible for investigating, prosecuting, and bringing to judgment the perpetrators of, and accomplices to,
criminal offences affecting the financial interests of the Union which are provided for in Directive (EU)
2017/1371 and determined by this Regulation. In that respect the EPPO shall undertake investigations and
carry out acts of prosecution and exercise the functions of prosecutor in the competent courts of the Member
States, until the case has been finally disposed of.” According to Art 86(4) TFEU, any extension of this
competence to include serious crimes having a cross-border dimension requires a unanimous decision of the
European Council.

In this respect, the notion of financial interests of the Union is crucial. Although it may be surprising, the
PIF Directive is the first act to provide the legal definition of the category of ‘financial interests’, and this
definition is mirrored by Art 2(3) EPPO Regulation as ‘all revenues, expenditures and assets covered by,
acquired through, or due to the Union budget and the budgets of the institutions, bodies, offices and agencies
established under the Treaties and budgets managed and monitored by them’.

Recalling the general principle enshrined in Art 4(3) TEU, Art 5(6) EPPO Regulation requires national
authorities to actively assist and support the investigations and prosecutions of the EPPO, stating, ‘Any action,
policy or procedure under this Regulation shall be guided by the principle of sincere cooperation.’ In other
words, the EPPO and the national authorities shall support and inform each other with the aim of efficiently
combating the crimes falling under the EPPO’s competence.

The interplay between the Regulation and National law is regulated by Art 5(3) EPPO Regulation: ‘The
investigations and prosecutions on behalf of the EPPO shall be governed by this Regulation. National law shall
apply to the extent that a matter is not regulated by this Regulation. Unless otherwise specified in this
Regulation, the applicable national law shall be the law of the Member State whose European Delegated
Prosecutor is handling the case in accordance with Art 13(1). Where a matter is governed by both national law
and this Regulation, the latter shall prevail.” The provision highlights the hybrid nature of the EPPO, and the
risks posed by the lack of a harmonized EU criminal procedure code.




Art 106 EPPO Regulation explains that in each of the Member States the EPPO shall have the legal
capacity accorded to legal persons under national law. On a more operative level, the provision also states that
a Headquarters Agreement — to be concluded between the EPPO and Luxembourg by the date the EPPO
assumes its investigative and prosecutorial tasks — will laid down ‘the necessary arrangements concerning the
accommodation provided for the EPPO and the facilities made available by Luxembourg, as well as the specific
rules applicable in that Member State to the Members of the College, the Administrative Director and the staff
of the EPPO, and members of their families’.

As for language arrangements, according to Art 107 EPPO Regulation, Council Regulation (EEC) No 1/58
determining the languages to be used by the European Economic Community shall apply to the acts referred to
in Art 21 and 114 of this Regulation. Also, the College has decided by a two-thirds majority of its members on
the internal language arrangements of the EPPO: English is the working language for operational and
administrative activities, whereas French shall be used (along with English) in the relations with the ECJ.*
Finally, ‘the translation services required for the administrative functioning of the EPPO at the central level
shall be provided by the Translation Centre of the bodies of the European Union, unless the urgency of the
matter requires another solution. European Delegated Prosecutors shall decide on the modalities of translation
for the purpose of investigations in accordance with applicable national law.’

Art 108 EPPO Regulation enshrines the principle of confidentiality and professional secrecy, in
accordance with Union law or national law, depending on the sphere in which the professional is operating:

- the members of the College, the Administrative Director, and the staff of the EPPO, seconded national
experts and other persons put at the disposal of the EPPO but not employed by it, and EDPs shall be
bound by an obligation of confidentiality in accordance with Union legislation with respect to any
information held by the EPPO.

- any other person who participates or assists in carrying out the functions of the EPPO at the national
level shall be bound by an obligation of confidentiality as provided for under applicable national law.

In both cases, this obligation persists even after the person has left office or employment and after the
termination of activities. The object of the obligation of confidentiality shall, in accordance with applicable
national or Union law, apply to all information received by the EPPO, unless that information has already
lawfully been made public. Investigations carried out under the authority of the EPPO shall be protected by the
rules concerning professional secrecy under the applicable Union law. Any person who participates or assists in
carrying out the functions of the EPPO shall be bound to respect professional secrecy under the applicable
national law.

Lastly, Art 109 EPPO Regulation ensures that the activity of the EPPO is guided by the principle of
transparency, as Regulation (EC) No 1049/2001 of the European Parliament and of the Council applies to
documents other than case files, including electronic images of those files, that are kept in accordance with Art
45 of Regulation No 1049/2011.

15 College Decision 002/2020.
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