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Abstract

This article examines, first of all, the role of fundamental rights in the evolution of European law

through the interpretation of the ECtHR (above all in the so-called ‘pilot’ judgments) and the CJEU,

and, secondly, how the recognition of fundamental rights by the European Courts influences and

harmonises the domestic legal orders, particularly in the field of criminal law.

Viewed in this way, fundamental rights assume a double function: on the one hand as a limit on the

punitive power of the State, and on the other hand as a source of positive obligation to criminalise in

order to guarantee their protection. It is argued that the principle of proportionality represents the

criterion used by the European Courts to evaluate the respect of fundamental rights within European

and national legislation, in particular on the imposition of punitive sanctions, as provided for by Article

49(3) of the Nice Charter.

Keywords 

CJEU, ECtHR, fundamental rights, positive obligation, proportionality

Fundamental Rights in the European Legal Order, Both as a Limit on Punitive
Power and as a Source of Positive Obligations to Criminalise
Anna Maria Maugeri*,

Explore More Download PDF

S
A

G
E

 R
ecom

m
e

nds

Fundamental Rights in the European Legal Order, Both as a Limit on Pun... http://journals.sagepub.com/doi/abs/10.1177/203228441300400403

1 di 3 23/09/2018, 14:45



SAGE Knowledge
The ultimate social sciences library

SAGE Research Methods
The ultimate methods library

SAGE Stats
Data on Demand

CQ Library
American political resources

Explore More Download PDF

S
A

G
E

 R
ecom

m
e

nds

Fundamental Rights in the European Legal Order, Both as a Limit on Pun... http://journals.sagepub.com/doi/abs/10.1177/203228441300400403

2 di 3 23/09/2018, 14:45



Journals

About

Privacy Policy

Terms of Use

Contact Us

Help

Health Sciences

Life Sciences

Materials Science

& Engineering

Social Sciences &

Humanities

Journals A-Z

Authors

Editors

Reviewers

Librarians

Researchers

Societies

Advertising

Reprints

Content

Sponsorships

Permissions

New Journal of
European
Criminal Law

ISSN: 2032-2844

Online ISSN: 2399-293X

Copyright © 2018 by SAGE Publications

Explore More Download PDF

S
A

G
E

 R
ecom

m
e

nds

Fundamental Rights in the European Legal Order, Both as a Limit on Pun... http://journals.sagepub.com/doi/abs/10.1177/203228441300400403

3 di 3 23/09/2018, 14:45


